
OFFICB OF GBNBRAL COUMSBL

MEMORANDUM

TO:

FROM:

SUBJECT:

Chief, Dockets Division

Associate General Counsel, Litigation Division

Cable Telecommunications Association v. FCC & USA,
No. 94-1401 and Comcast Cable Communications. Inc.
v. FCC & USA, No. 94-1407. Filing of two new
Petitions for Review in the United States Court of
Appeals for the D.C. Circuit.

DATE: May 26, 1994

Docket No(s). MM 92-266

File No (s) .

RECEIVED
MAY 3 1.19941

This is to advise you that on Mav 19. 1994, Cable
Telecommunications Association and on May 20, 1994, Comcast Cable
COmmunications. Inc., filed Section 402(a) Petitions for Review
of the FCC decision: Implementation of Sections of the Cable
Television Consumer protection and Competition Act of 1992: Rate
Regulation, FCC 94-40, released March 3D, 1994.

Petitioner petitions the Court to vacate and set aside the cable
rules that violate the Free Speech right, the taking of property,
and exceeds the statutory jurisdiction and authority of the FCC.

Due to a change in the Communications Act, it will not be
necessary to notify the parties of this filing.

The Court has docketed these cases as Nos. 94-1401 and 94-1407
and the attorney assigned to handle the litigatin of these cases
is Laurence N. Bourne.

:--
. r~' A.. - -"

Daniel M. Armstrong

cc: General Counsel
Office of Public Affairs
Shepard's Citations
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CABLE TELECOMMUNICATIONS ASSOCIATION,

Petitioner,

v.

PBDBItAL COMMUltlCATIOIIS COMMISSION and
UNITED STATES OF AMBRICA,

Re.pondent••

)
)
)

~ No. 94- ;I~~~

! #;1Y
)
)
)

PBIII. rca Iftl.

Pur.uant to 47 U.S.C. 5 402(a), 28 U.S.C. 55 2342 and

2344, and Rule 15 of the Federal Rule. of Appellate Procedure,

the Cable Telecommunication. A••ociation ("CATA") hereby

petition. this Court for review of a final deci.ion of the

Federal Cam.unication. Co.-d••ion (the "Co.-i••ion") -- the Third

Order on RlCon,idlratioD iD MM Docket 110. 92-266, I-al",Dtation

of Section' of the Cable Televi,iog Cog,IJ'r Protection and

Ca-petitioD Act of 1"2: Bate Regulation, PeC 94-40, relea'ed

March 30, 1994, 59 Pede Reg. 17,961 (April 15, 1994). A copy of

the deci,ion i' attached to thi, Petition.

-~TA i, a trade a••ociation repre,enting owner, and

operator, of cable televi.ion .y.te., in the United State••

CATA'. member••erve approximately 80 percent of the nation'.

more than 60 million cable televi.ion .ub.criber.. CATA'.
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member. are aggrieved and adversely affected by the Commi••ion's

Third Order on Recon.ideration, under which their rate. will be

exces.ively and unlawfully constrained. Venue in this Court i.

proper under 28 U.S.C. S 2343.

The Commis.ion'. deci.ion is the product of a

rulemaking proceeding aimed at impl...nting Section 3 of the

Cable Televi.ion Con.umer Protection and Competition Act of 1992,

P.L. 102-385, 106 Stat. 1460 (1992), codified at 47 U.S.C. S 543

(the "Act"). That provision of the Act e.tabli.he. a

comprehen.ive fraaework for the requlation of rate. for cable

televi.ion .ervice. It al.o direct. the Co.-i••ion to pr08Ulgate

rule. and .tandard. to t.plement that fr..-work and to govern the

requlation of rate. by local franchi.ing authorities and by the

Commi••ion it.elf. On April 1, 1993, the C~••ion adopted an

initial .et of rule. and standard., which bec... effective on

September 1, 1993. Beport and Order, FCC 93-177, 58 Pede Reg.

29,736 (May 21, 1993).

CATA and nu.erou. other partie. petitioned the

C~••ion to recon.ider various a.pect. of tho.e rule. and

.tandard., and, in the third Qrder on Ragog.ideAtion, the

Ca.ai••ioD .ub.tantially revi.ed it. rule.. The revi.ed rule.

generally__inc:orporate ..ny of the .... policy deteraination.,

.tatutory interpretation., and methodological approache. that

CATA had challenged a. unlawfUl, erroneou. and arbitrary in it.

petition for recon.ideration. But, in "refining" it. analy.i. on

recon.ideration, the Commi••ion has adopted rule. that depart
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even further from what is required by the Act, permitted by the

Constitution, and consistent with reasoned decision-makinq.

CATA thus respectfully requests that the Court vacate

and set aside the Commi.sion's Third Order on Reconsideration on

the qrounds that the rule. are at odd. with the Commi.sion'.

statutory mandate in Section 3 of the ActJ that the rules, and

Section 3 itself, are at odds with the First and Fifth Amendments

to the United States Constitution; and that the rule. are

arbitrary and capricious.

Respectfully submitted,

Stephen R. Bffro.
J_s B. halt
Robert Unqar

Cable Telec~nications

Association
3950 Chain Bridge Road
P.O. Box 1005
Fairfax, VA 22030
(703) 691-8875

1bA~--...;.
Michael S. Schooler

Dow, Lohnes , Albertson
1255 23rd Street, H.W.
Suite 500
••shington, D.C. 20037
(202) 857-2500

Attorneys for Petitioner

Date: May 19, 1994
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Petitioner,

nDBJtAL COIDIUIIICA'l'IORS COMMISSIOK and
UNITED STATIS OF AMBRICA,

Re.pondent••

NUl. "IUIn

Pur.uant to 47 U.S.C. 5 402(a), 28 U.S.C. 55 2342 and

2344, and Rule 15 of the Federal Rule. of Appellate Procedure,

Comea.t Cable Co-.unication., Inc. ("C08Ca.t") hereby petition.

thi. Court for review of the Third Order on RlQon.ideratioo of

the Federal Co.-unication. C~••ion (the "Commi••ioo") in MM

Docket No. 92-266, Iwpl"'ntatioD of Section. of the Cable

Televi.ion Conlu,.r Protection apd CQlRltition Act of 1992, Rate

Regulation, PeC 94-40, relea.ed March 30, 1994, 59 Fed. Reg.
;:a

17,961 (April 15, 1994). A copy of thi. final deci.ion of the

agency i. attached to thi. Petition. Venue in thi. Court i.

proper under 28 U.S.C. 5 2343.

At i ••ue are rule. and .tandard. adopted by the

C~••ion pur.uant to Section 3 of the Cable Televi.ion Con.u.er

Protection and Ca.petition Act of 1992, P.L. 102-385, 106 Stat.
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1460 (1992), codified at 47 U.S.C. S 543 (the "Act"). Section 3

established a comprehensive framework for requlatinq the rate.

charqed by cable television systems. It also directed the

Commission to promulqate rules and standards to implement that

framework and to qovern the requlation of rate. by local

franchisinq authorities and by the Commi••ion it.elf.

Comea.t, which own. and operate. a nuaber of c.ble

televi.ion system. throuqhout the United State., has p.rticipated

throuqhout the rulemakinq proceedinq instituted by the Co-.is.ion

to implement the Act. On April 1, 1993, the commission adopt~

an initial set of rules and stand.rd., which became effective on

September 1, 1993. aePOrt and Order. lee 93-177, 58 Fed. Req.

29,736 (May 21, 1993). Come.st and other partie. petitioned the

Commi••ion to recon.ider various ••pect. of tho.e rule. .nd

standard., and, in the Third Order on Recon.ideration, the

Commis.ion sub.t.nti.lly revi.ed the rule••

The revi.ed rule. continue to reflect the unl.wful,

erroneou., and .rbitr.ry policy determin.tion., .t.tutory

interpretation., and ..thodological approache. challenged by

Comea.t in it. petition for recon.ideration. Indeed, the rule.

a. amended on recon.ideration remain .harply at odd. with the

requirement. of the Act, the Con.titution, and rea.oned deci.ion­

makinq. Tho.e rul•• adv.r.ely affect Ca.c••t in.ofar a. th.y

nec••••rily and unlaWfully can.train the rate. that may be

ch.rged by Ca.ca.t'. cable televi.ion .y.t....

•
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Comeast thus respectfully requests that the Court

vacate and set aside the Commission's Third Order on

Reconsideration on th. grounds that the rules are contrary to the

Commission's statutory mandate in Section 3 of the Act; that the

rules are arbitrary, capricious, and otherwise contrary to law;

and that th. rul.s and Section 3 its.lf violat. th. First and

Fifth Amendments to th. Unit.d Stat.s Constitution.

R.spectfully subaitted,

l!d:~
Micha.l S. Schooler

Dow, Lohn.s , Albertson
1255 23rd Street, N.W.
Suit. 500
W.shington, D.C. 20037
(202) 857-2500

Attorn.ys for p.tition.r

Oat.: May 20, 1994


